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MILLS r. CITY OF BROOKLYN. 33 

Court of Appeals of New York. 

JOHN H. MILLS et ail. v. THE CITY OF BROOKLYN.' 

A municipal corporation is not liable in a civil action, to a private property 
owner, for failure to provide sufficient sewerage to drain his lot. 

The public duty to provide sewerage and drainage for the city in the first 
place, is quasi judicial, and the exercise of discretion as to the manner of perform- 
ing it, is to be distinguished from a neglect of duty, by which a sewer is so badly 
constructed or allowed to get so out of repair as to become a nuisance, for which 
the corporation would be responsible. 

Appeal from a judgment of the Supreme Court. The com- 
plaint sets forth that the plaintiffs were the owners of a lot, with a 
brick dwelling-house thereon, situated at the north-west corner of 
Franklin and Putnam avenues, in the city of Brooklyn ; that the 
defendant, the city corporation, had by law the care of the streets 
and avenues, and the control of the leading sewerage and drain- 
age of said streets and avenues, and it proceeds thus : " That the 
defendants so negligently and unskilfully built, provided, and 
established sewers' at the corners of Franklin and Putnam avenues, 
that said sewers are, and always have been, insufficient to conduct 
and carry away properly the water that is brought to said corner 
by the grade of Putnam and Franklin avenues and the streets 
and avenues thereto adjacent ; and that said sewers are so negli- 
gently and unskilfully built that they fail to perform the office for 
which they are and were constructed." 

It is then stated that, by reason of the premises, the plaintiff's 
lot and house have been repeatedly flooded with water, namely, 
on certain days mentioned in March and August 1861 and in 
1862, causing the walls to settle and crack, and the building to 
be otherwise greatly injured, for which damages are claimed to 
the amount of $2500. 

The defence takes issue upon the facts alleged. 

On the trial, before Mr. Justice Scrugham, in June 1863, it 
appeared that the plaintiff's lot, at the intersection of the avenues 
mentioned, was on low ground, forming a natural basin, into which 
the water ran from all directions ; that formerly, before the form? 
ing and paving of the streets, it was absorbed by the earth, 

1 We are indebted for this case to the courtesy of J. O. Schumaker, Esq. 
counsel of defendants. — Ed. Am. L. R. 
Vol. XIV.— 3 
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instead of remaining on the surface ; that Franklin and Putnam 
avenues are graded and paved according to the plan of the Com- 
mon Council, and that the grade of these streets is higher than 
the plaintiff's lot. In March 1861, and again in August of the 
same year there were rain storms, the latter being a heavy one, 
and, on both occasions, the plaintiff's premises were inundated. 
The first time, there was about two feet of water in his cellar, and 
the walls were cracked by settling. The second time, the water 
was much deeper, and it caused the walls to settle and crack 
badly, and the house was much injured. The house was a new 
one, finished in 1860. There was a sewer or outlet for water 
under the side-wall and the street prior to the first storm,, and 
after the storm in March and in the month of May following, the 
Water Commissioners caused a pipe-drain earthen sewer to be 
constructed in the street, about twelve inches in diameter ; but it 
proved insufficient to carry off the water as it came down. It 
appeared that the sewer was built in consequence of a resolution 
of the Common Council, adopted on the 18th of April 1861, by 
the terms of which the Commissioners of Sewers were requested 
to construct a temporary sewer at that place, pursuant to an act 
of the legislature, passed on the 5th day of that month, which is 
mentioned in the opinion. 

On the part of the defendants, it was shown by the testimony 
of an assistant engineer of the Water and Sewerage Commis- 
sioners, who constructed the sewer, that it was of stoneware pipe, 
and was eighteen inches in diameter above the plaintiff's premises 
and twelve inches below that point ; that a larger sewer could not 
be laid on that course, in consequence of the grade and dimensions 
of the sewers with which they were obliged to connect it ; that 
if made larger it would have to be so near the surface of the 
street that it could not have a sufficiently thick covering, and, 
moreover, it could not be larger than the corresponding sewer 
below. After the August storm, an additional sewer was con- 
structed at that point. The defendants also gave evidence show- 
ing that the walls and the house were very much injured by water 
prior to the laying down of the temporary sewer in May 1861, 
and also that the basement wall and the house was laid with 
unsuitable mortar, it lacking the proper proportions of lime. 
Considerable evidence was given upon the question of damages. 

The defendants, at the commencement of the trial, moved a 
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dismissal of the complaint, on the ground that it did not state 
facts sufficient to establish a cause of action ; and, after close of 
the testimony, they made a like motion, on the ground that the 
defendants were not responsible for the wall under the provision 
of the statute on the subject of sewers, and on the ground that, 
as the sewer was made as large as it could be, no negligence 
could be imputed to the defendants. 

The motions were denied on each occasion when made, and the 
defendants' counsel excepted. 

The judge left the case to the jury, instructing them that the 
plaintiffs were not entitled to recover for any injuries sustained 
by them prior to the building the sewer in May 1861. The jury 
found for the plaintiff damages $900. 

After an affirmance at the General Term, this appeal was 
brought by the defendants. 

John Gr. Schumaker, for the appellants. 

David J. Dean, for the respondents. 

The opinion of the court was delivered by 

Dento, C. J. — Prior to the more recent legislation on the sub- 
ject of sewerage in Brooklyn, the Common Council of that city 
were clothed with the usual power to cause streets and avenues tq 
be opened and widened, regulated, graded and repaired, and to 
cause sewers and drains, wells and pumps to be constructed and 
repaired ; and the expense of such improvements was to be 
assessed on the property benefited : Laws 1854, ch. 384, p. 860, 
§ 1. A change was made in 1857, by which the whole subject 
of sewerage and drainage was committed to the Board of Water 
Commissioners, who were constituted Sewerage Commissioners, 
and were to devise and frame a plan of drainage and sewerage, 
and were to construct such of the drains and sewers therein 
adopted as the public health, convenience, or interest should 
demand, or 90 much thereof as should be necessary : Laws 1857, 
ch. 521, § 5, p. 100. This Act was amended in 1859, and some 
provisions added not material to the present question (ch. 385). 
In April 1861, some four months before the injury happened for 
which the recovery in this case was had, another Act was passed, 
under which the sewer in controversy was constructed. It provides 
that whenever it shall become necessary to construct a sewer or 
drain in any street or avenue for the purpose of preventing damage 
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to property, or to abate a nuisance, and it shall have become im- 
practicable to proceed immediately to the construction of the same, 
in accordance with any plan already adopted by the Sewer Com- 
missioners of the city of Brooklyn, in the drainage district in 
which such streets are situated by reason of any street therein 
not having been graded, therefore, at the request of the Common 
Council of said city, the Sewer Commissioners shall have power 
to construct a temporary sewer in such manner as to avoid such 
damage or abate such nuisance ; and the cost of such temporary 
sewer or drain shall be assessed upon the property draining into 
the same and benefited thereby, &c. : Laws 1861, ch. 136, § 6, 
p. 257. 

The defendants' counsel made a point that the city is not 
responsible for any delinquency respecting the sewer in question, 
because it was not shown that the case had occurred which con- 
ferred upon the Council the authority to construct a temporary 
sewer. It is true it was not shown what streets the sewerage dis- 
trict in which the plaintiff's premises were situated embraced, 
or whether there were any streets therein which had not been 
graded ; and the existence of ungraded streets in the sewerage 
district seems to have been necessary to empower the common 
council to proceed under the act. That body did, however, 
assume that a case for the exercise of its jurisdiction had arisen, 
and accordingly adopted a resolution for the construction of a 
temporary sewer. If showing of a want of power would have 
been a defence, the burthen of proof rested on the defendants. 
The authority of the Council depended upon matter of fact, at 
least as fully within its knowledge as that of the plaintiffs. They 
assumed that the requisite fact existed, and proceeded accord- 
ingly. In the absence of any evidence on the subject, we must 
assume that a case had arisen upon which their power attached, 
and that the corporation is fully concluded by their acts. 

But a more important question arises, Whether, upon the case 
made by the complaint and the evidence, a private action will lie 
against the city corporation for the injury which the plaintiff has 
sustained ? In the examination of the question, I have assumed 
that the city is responsible for the delinquencies of the Board of 
Sewer Commissioners, to the same extent which they would have 
been if the subject of sewerage had remained where it was placed 
by the Act of 1854. I do not suppose that the committing of the 
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subject to an administrative board, though done pursuant to an 
act of the legislature, alters the relation -which the city, as a 
municipal corporation, bears to the subject. That view has not 
been urged by the defendants' counsel, and I have not examined 
it with much attention, having come to a conclusion which renders 
its determination unnecessary. 

The grievance of which the plaintiffs complain is that sufficient 
sewerage to carry off the surface-water from their lot and house 
has not been provided. A sewer of a certain capacity was built, 
but it was insufficient to carry off all the water which came down 
in a rain-storm, and the plaintiff's premises were to a certain 
extent unprotected. Their condition was certainly no worse than 
it would have been if no sewer at all had been constructed. So 
far as the one laid down operated, it relieved the plaintiff's lot, 
but the relief was not adequate. If the defendants would have 
been liable if they had done nothing, they are of course liable 
for the insufficient character of the work which was constructed. 

But it is not the law that a municipal corporation is responsible 
in a private action for not providing sufficient sewerage for every 
or for any part of the city. The duty of draining the streets 
and avenues of a city or village is one requiring the exercise of 
deliberation, judgment, and discretion. It cannot, in the nature 
of things, be so executed that, in a single moment, every square 
foot of the surface shall be perfectly protected against the conse- 
quence of water falling from the clouds upon it. This duty is 
not, in a technical sense, a judicial one, for it does not concur in 
the administration of justice between citizens ; but it is of a judi. 
cial nature, for it requires, as I have said, the same qualities of 
deliberation and judgment. It admits of a choice of means and 
the determination of the order of time in which improvement shall 
be made. It involves also a variety of prudential considerations 
relating to the burdens which may be discreetly imposed at a 
given time, and the preference which one locality may claim over 
another. 

If the owner of property may prosecute the corporation on the 
ground that sufficient sewerage has not been provided for his 
premises, all these questions must be determined by a jury, and 
thus the jurisdiction which the law has committed to the City 
Council or to an administrative board, will have to be executed by 
the judicial tribunals. The court and jury would have to act 
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upon a partial view of the question, for it would be impossible 
that all the varied considerations which might bear upon it could 
be brought to their attention in the course of a single trial. Such 
a system of law would be as vexatious in practice as it is unwar- 
ranted in law. It has been frequently invoked, but never, I 
believe, with success. 

The subject of constructing sewers is of the same general cha- 
racter as that of laying out, grading, or paving streets. Persons 
may differ as to whether a street ought to be pitched or paved at 
a particular time, and as to the grade which should be established 
if it is done. In Wilson v. The Mayor, gc. t of New York, 1 
Denio 595, an action was brought against the corporation for 
grading the streets running on two sides of the plaintiff's lots, 
without making a sufficient drain to carry off the water, which 
was thus thrown upon these lots. The plaintiff was nonsuited, 
and the question was brought before the Supreme Court, which 
sustained the ruling. The opinion pronounced by the late Judge 
Beakdsley explains the law on this point in a very satisfactory 
manner. He shows, in the first place, that the city corporation 
had an undoubted right to form the grade of the streets and 
sewers ; and that if inconvenience or damage may be occasioned 
to persons whose land was not actually taken, it was an injury 
which they were bound to submit to for the common good, under 
the maxim " solus populi suprema est lex." 

As to the grievance that sewers had not been made to carry off 
the water which the raising of the streets had thrown upon the 
plaintiff's lots, the remarks of this able judge are so just in them- 
selves, and withal so applicable to the present case, that I will 
repeat them as expressive of my own views. He says, " A drain 
from the plaintiff's lots was claimed to have been necessary and 
proper, and the declaration alleges that it was the defendant's 
duty to have made one ; and as none was made, the conclusion is 
drawn that they are responsible to the plaintiff for all the dam- 
ages which resulted from the want of a proper drain. This 
alleged ground of action seems to me totally unprecedented, and, 
in my judgment, can be sustained on no principle whatever. The 
error has arisen from confounding power and duties which are 
totally dissimilar. Public officers of every grade and description 
may be impeached or indicted for official misconduct or corrup- 
tion. To this there is no exception from the highest to the lowest. 
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But the civil remedy for misconduct in office is more restricted, 
and depends exclusively upon the nature of the duty which has 
been violated. But where that is absolute, certain, and impera- 
tive, and every mere ministerial duty is so, the delinquent officer 
is bound to make full redress to every person who has suffered by 
such delinquency. Duties which are purely ministerial in their 
nature are sometimes cast upon officers whose chief functions are 
judicial. Where this occurs, and the ministerial duty is violated, 
the officer, although for most purposes a judge, is still civilly 
responsible for such misconduct. But where the duty alleged to 
have been violated is purely judicial, a different rule prevails ; for 
no action lies in any case for misconduct or delinquency, however 
gross, in the performance of judicial duties. And although the 
officer may not in strictness be a judge, still, if his powers are dis- 
cretionary, to be exerted or withheld, according to his own view 
of what is necessary and proper, they are in their nature judicial, 
and he is exempt from all responsibility, by action, for the motives 
which influence him to the manner in which such duties are per- 
formed. If corrupt, he may be impeached or indicted, but the 
law will not tolerate an action to redress the individual wrong 
which may have been done." This case, which is a leading one 
on this class of questions, has repeatedly come under the consider- 
ation of the present Supreme Court and of this Court, and has 
always been referred to as an accurate exposition of the law : 
Cole v. The Trustees of Medina, 27 Barb. 218 ; Kavanagh v. 
The City of Brooklyn, 38 Id. 232 ; The Rochester White Lead 
Co. v. The City of Rochester, 3 Comstock 463 ; Hutson v. The 
Mayor, $c, of New York, 5 Seld. 163. It is not necessary to 
show that the principle thus admitted has always been correctly 
applied, though I am not ready to affirm that any material mis- 
take in that respect has ever been made. In the first two of these 
cases the plaintiffs were defeated upon the principle above men- 
tioned, and the judgment was sustained in very instructive opinions 
prepared by Judge Maevin and Judge Brown. 

It may therefore be laid down as a very clear proposition, that 
if no sewer had been constructed at the locality referred to, an 
action would not lie against the corporation, though the jury should 
find that one was necessary, and that the defendants were guilty 
of a dereliction of duty in not having constructed one. 

But the defendants put down a sewer which was insufficient to 
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carry off all the surface-water which fell during a violent shower. 
There was no want of skill in constructing it ; simply it was not 
sufficiently large. The evidence was, that it could not have been 
made larger on account of the grade and size of the system of 
sewers with which it connected, and through which the water had 
to be carried off. The evidence as to this was entirely uncontra- 
dicted, and there was nothing intrinsically improbable in the 
assertion ; and unless the defendants were responsible for the want 
of judgment upon which that system was devised, I do not see 
why this evidence was not a complete answer to the action ; and 
that they were not responsible for that error, if it was one, follows 
from what has already been said. Very many considerations 
beside the protection of the land upon which the plaintiff's house 
was erected, no doubt entered into the question when that system 
was determined upon. It is inferrible from the evidence, that the 
plaintiff's land was then vacant and unimproved, and that the 
adjacent streets had not been graded ; while that state of things 
existed it seems that the surface-water was absorbed by the earth and 
injured no one. No doubt public improvement, in a growing town, 
ought to be made with a certain reference to anticipated change. 
But it would require a degree of wisdom and foresight not usually 
met with in public officers, to adjust and apply the expenditures 
for public purposes so perfectly that no deficiency or redundancy 
could ever be found to exist. It is a wise provision of the law 
that an action for damages does not lie on such errors of judg- 
ment on the part of the agents of the public. 

Certain cases are relied on by the plaintiff's counsel for the 
position, that as the Common Council determined to construct a 
sewer at the point indicated, and entered upon the wall, the city 
is liable for damages because it proved insufficient for the object 
for which it was intended. But they fall far short of establishing 
that doctrine. In The Mayor, $c, v. Furze, 3 Hill 612, cer- 
tain culverts, sewers, and basins which had been constructed by 
the corporation of New York, had been suffered to be out of 
repair, on account of which the plaintiff's premises were over- 
flowed, and the plaintiff recovered a verdict which was sustained. 
The judgment was placed upon the ground that it was the duty 
of the corporation to preserve and keep in repair erections which 
they had themselves constructed, so that they should not become 
a source of nuisance to the adjacent property. There are certain 
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observations in the opinion which would go beyond that principle ; 
but they were conceded by the judge who delivered it not to be 
necessary to the judgment, and they are expressly disapproved of 
in the subsequent case of Wilson v. The Mayor, §c, just 
referred to, and in several other cases, and have never since been 
acted on. In The Rochester White Lead Company v. The City 
of Rochester, already mentioned, a natural stream of water was 
intersected by a city street, and the stream was conducted under 
it by a culvert which seems to have been sufficient for its passage ; 
but some years -afterward the position of this culvert was changed 
to a point under the street more than one hundred feet from its 
original place, and was so badly constructed by an incompetent 
engineer, with rough stones and with certain angles in its course, 
that the water would not run off freely, and the plaintiff's manu- 
factory for white lead was overflowed and his property injured. 
The plaintiffs had a verdict and judgment which was sustained in 
this court. It was held that the duty in that case was ministe- 
rial, and that the duty and obligation to make the change in a 
proper and safe manner, if made at all, was absolute. The cor- 
poration was dealing with a work of their own construction, and 
certainly no more justified in making a change which would 
defeat its purpose than they would have been to suffer it to 
become a nuisance by being out of repair. 

The cases of Barton v. The City of Syracuse, 37 Barb. 292 ; 
Hutson v. The Mayor of New York, supra; Conrad v. The 
Trustees of the Village of Ithaca, 16 N. Y. 158 ; West v. The 
Trustees of Lockport, in a note to the last case, and Lacour v. 
The Mayor, §c, of New York, 3 Duer 406, are all cases where 
the injury was either the result of suffering a municipal work to be 
out of repair, or where the defendants had done acts which were in 
themselves positive nuisances. They furnish no ground for hold- 
ing a municipal corporation responsible for not providing suitable 
sewerage, whether the neglect was total or partial, only arising 
from the insufficiency of a sewer to discharge all the water which 
it was intended to carry off. 

The questions in this case were raised by the motion to dismiss 
on account of the insufficiency of the complaint, which did not, 
according to the foregoing views, set forth a cause of action, and 
by one of the points taken at the close of the trial. 
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I am in favor of reversing the judgment of the Supreme Court, 



and ordering a new trial. 



Campbell, J., dissented. 

I. How far a municipal corporation, 
acting under its lawful and undisputed 
powers, such as the laying out, opening, 
and grading of streets, &c., may be 
liable for consequential damages to pro- 
perty-owners, has within the last few 
years been extensively discussed. So 
far as private property is taken for pub- 
lic use, the rights of the owners are pro- 
tected under the provisions of all the 
state constitutions in regard to such tak- 
ing; but there are numerous cases in 
which no property was actually taken 
for public use, and yet substantial dam- 
age resulted to individuals from the pro- 
gress of changes made for the public 
benefit and by the public authorities, and 
for this damage the owners have sought 
to recover compensation under the con- 
stitutional protection referred to. With 
the exception, however, of some cases in 
the state of Ohio, which will be noticed 
presently, the decisions have been uni- 
formly against the right to recover, the 
provision in the constitution being held 
to refer only to a taking of property, and 
any damage merely consequential from a 
lawful action being damnum absque in- 
juria. Thus, in Pennsylvania, Green v. 
Borough of Reading, 9 Watts 382, where it 
was first held that a municipal corpora- 
tion is not liable for damages caused by 
the opening of a street ; Mayor v. Ran- 
dolph, 4 W. & S. 514, where it is said, 
that the motives of the corporation are 
not the subject of inquiry, and it is not 
liable, therefore, though its motives may 
have been merely to benefit its private 
property ; and 0' Connor v. City of Pitts- 
burgh, 6 Harris (18 Penn. State Rep.) 
187, where the city was held not liable 
for damage from the change of grade 
of a street, though the building was con- 
formed to the grade previously estab- 



lished by law. So in New Jersey, City 
of Camden v. Mulford, 2 Dutcher 49 ; 
Delaware, Clark v. City of Wilmington, 
5 Harrington 243 ; Michigan, Dermont 
v. Mayor, fyc, Detroit, 4 Mich. 435; 
Missouri, Gurno v. City of St. Louis, 12 
Mo. 414 ; Taylor et al. v. St. Louis, 14 
Id. 20 ; Lambar v. City of St. Louis, 
15 Id. 610; and Mississippi, White et 
ux. v. Corporation of Yazoo City, 27 
Miss. 357. 

In Ohio, however, it was held in 
Rhodes v. City of Cleveland, 10 Ohio 
159, that municipal corporations are lia- 
ble, in the same manner as individuals, 
for injuries done, although the act be not 
beyond their legal powers. And in 
McCombs v. Town Council of Akron, 15 
Ohio 476, the court went further. The 
plaintiff's house stood higher than the 
street grade as adopted by the Town 
Council, and by the cutting down of the 
street his house was injured, without any 
fault of the Council or their agents in 
performing the work. The court, basing 
its decision on the broad ground of justice, 
that he should receive compensation for 
an undeniable injury, avowedly went 
beyond precedents, and permitted the 
plaintifTto recover. Birchahd, J., dis- 
sented, and delivered an opinion showing 
very clearly that a private person would 
not be liable on the same state of facts, 
and that the decision was going far be- 
yond what was called for by the case of 
Rhodes v. Cleveland. The court, how- 
ever, adhered to its decision on second 
hearing : Akron v. McCombs, 18 Ohio 
229 : and the decision was afterwards 
affirmed in City of Dayton v. Pease, 4 
Ohio, N. S. 80. 

II. The basis of the decision in the 
foregoing cases, that the corporation is 
not liable, is that the duties involved 
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are discretionary and quasi judicial, and 
wherever they partake of that character, 
the party to whom such discretion is 
committed by the sovereign authority, is 
exempt from question as to the man- 
ner of exercising it, and from liabil- 
ity for the results that flow therefrom. 
If the exercise of the corporation's judg- 
ment in a particular case could be ques- 
tioned in an action at law, the result 
would be ultimately to remove the dis- 
cretionary power from the corporation 
and put it into the hands of the court 
and jury, a result clearly shown and de- 
precated in the principal case, and also 
in the almost identical case of Carr et 
al. v. Northern Liberties, 11 Casey (35 
Penn. State Rep.) 329. 

The precise point, therefore, at which 
municipal duties cease to be discretionary 
or quasi judicial, and become merely 
ministerial, is of great importance, and 
has been much discussed, especially in 
the state of New York. It is thus ex- 
pressed by Slosson, J., in Lacour v. 
Mayor, frc, of New York, 3 Duer 406 : 
' ' A public officer is not amenable to an 
individual in a civil action for the exer- 
cise, or the refusal or neglect to exercise 
a judicial duty, but the moment the duty 
ceases to be of this character, which it 
does when the election to perform it is 
made, this immunity also ceases. The 
execution of the work itself is purely 
ministerial, and thenceforth the public 
officer is liable in damages for the im- 
proper or negligent exercise of the duty. ' ' 
On this subject, see also in addition to 
the cases cited in the principal case, 
Lloyd v. Mayor, frc, of New York, 1 
Seld. 375 ; Radcliff's Executors v. Mayor 
of Brooklyn, 4 Comst. 195 ; Bailey v. 
Mayor, Src, of New York, 3 Hill 531 ; 
s. c. on review, 2 Denio 433 ; Hickok v. 
Trustees of Plattsburg, 15 Barb. 427 ; 
Barton v. City of Syracuse, 37 Id. 292 ; 
Kavanagh v. City of Brooklyn, 38 Id. 
232; Carr v. Northern Liberties, 11 
Casey (35 Penn. State Rep.) 324 ; City 



of Camden v. Mulford, 2 Dntcher (N. J.) 
49 ; and Dermont v. Mayor, frc, of De- 
troit, 4 Mich. 435. 

Prom this distinction it follows that, 
while a municipal corporation is not 
compellable by a civil action for dam- 
ages, to exercise its discretion in any 
particular manner, or at all in any par- 
ticular case, yet, when it has decided, 
and undertaken a work, it is to be 
held to the same rule of carefulness and 
skill in the performance of it as a private 
individual ; and there are numerous cases, 
accordingly, in which damages have been 
allowed to be recovered against such 
corporations. See, in addition to cases 
already cited, Dean v. New Milford 
Township, 5 W. & S. 545 ; Commissioners 
of Kensington v. Wood, 10 Barr (Penn. 
State) 93 ; Pittsburgh v. Grier, 10 Har- 
ris (22 Penn. State) 54 ; Erie City v. 
Schwingle, Id. 384 ; Shuter v. City, 3 
Phila. Rep. 228 ; Boss v. City of Madi- 
son, 1 Carter (Ind.) 281. And the dis- 
tinction thus indicated has been adhered 
to with great unanimity wherever the 
question has arisen, unless it be in the 
case of The Mayor, See, of Baltimore v. 
Marriott, 9 Md. 160. In that case the 
plaintiff, in passing over a pavement 
covered with ice, fell and was injured, 
and brought an action against the city 
for damages. There was some evidence 
that the pavement had been allowed to 
remain covered with ice for a considera- 
ble time, and the recovery, therefore, 
might have been allowed on the ground 
of negligence of the city in enforcing its 
ordinances for cleaning pavements, but 
the court declared that the action would 
lie because the city charter contained a 
provision that the corporation " shall 
have full power and authority, to enact 
and pass all laws * * * and to prevent 
and remove nuisances.'" This, it was 
held, was not discretionary but impera- 
tive, and the words "power and autho- 
rity," meant "duty and obligation," 
which were enforceable by a private 
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action for damages. In this view of the 
case, it would appear to be an exception 
to the general current of authorities. 

III. In the principal case, the declara- 
tion averred that the drain in question 
was negligently and unskilfully built, 
being entirely inadequate for the purpose 
designed. It was a temporary drain 
merely, and it appears not to hare been 
denied, that it was of insufficient size to 
carry off the water from such storms as 
might be frequently expected to occur. 
It may, therefore, be regarded in one 
view as a negligent performance of duty 
by the corporation, who, though not 
bound to make a sewer there, were 
bound to make a good one if they made 
any at all. The case therefore would 
come within the class already noticed, 
where the corporation is liable, and this 



appears to have been the view taken by 
the judge who tried it in the court below. 
But the cardinal fact in the evidence, as 
reviewed by the Chief Justice in the Ap- 
pellate Court, was, that the construction 
of the drain did not put the plaintiff in 
any worse position than he was in before it 
was made. On the contrary, though not 
a perfect protection, the drain was, 
nevertheless, a benefit so far as it oper- 
ated at all, and therefore, unless the 
defendants would have been liable for 
not making any drain, they were not 
liable for making an insufficient one. 
If on a new trial, the fact should appear 
to be otherwise, the plaintiff might still 
recover without in any degree impeach- 
ing the rules of law so clearly and satis- 
factorily laid down by the Chief Justice 
in the foregoing opinion. J. T. M. 
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A libel for review, filed after the term has passed at which the decree complained 
of was rendered, and after the same has been executed, will be entertained by a 
court of admiralty, when actual fraud is charged and the libellant is without fault 
and without remedy. 

Davis, J. — This libel presents this question : Has a court of 
admiralty a right to entertain a libel for review after the term 
has passed, and after the decree has been executed ? 

The right is denied, and chiefly on the ground of a want of 
precedent. The authority of precedent is very strong, but not 
always conclusive. I can perceive no good reason why a court 
of admiralty, in a proper case, should not exercise the power of 
reviewing its own proceedings. It may be necessary for the 
proper administration of justice, and especially in cases where 
important rights are adjudicated without personal notice, which is 
permitted under our rules. The court would not entertain a libel 
on the grounds of mere oversight or neglect. But, where actual 



